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APPELLANT’S BRIEF AND APPENDIX 
Case No. 9184 

IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


SIDNEY R. REED, Appellant 
vs. 

TAX COURT OF THE UNITED STATES, ApfeuJee 


JURISDICTION 

This is an appeal from a final judgment of the Disirict 
Court ol' the United States for the District of Columbia 
entered on October 29, 1945. (App. p. 27) In the Dis¬ 
trict Court the appellant filed a complaint alleging that 
he had complied with all requirements for admissioi) to 
practice before the Tax Court of the United States find 
is immediately entitled to such admission and prayedj an 
order directing said court to admit and enroll appel|ant 
as a person entitled to practice before it. (App. p. 22) On 
motion of appellee, (App. p. 23), the complaint was dis¬ 
missed on its merits, (App. p. 27). Notice of appeal was tiled 
on December 12, 1945. The jurisdiction of this Court is 
invoked under the provisions of Title 17, Section 101, Dis¬ 
trict of Columbia Code, (1940). 


STATEMENT 

Appellant seeks an order directing the Tax Court| of 
the United States to admit him to practice before it. The 
suit was brought against the Tax Court as an entity, inot 
against the individual members of the court, and the relief 
sought was mandatory in nature, of the character that, 
would have been sought by petition for a writ of mandaipus 
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before adoption of the Federal Rules of Civil Procedure, 
(Rule 81 (b) ). 


In his complaint in the court below (App. ) 

appellant alleged that he had applied to the appellee for 
admission to practice before it pursuant to Rule 2 of the 
Rules of Practice of the Tax Court of the United States; 
that he had complied with each and every requirement of 
said Rule and of all requirements of said court for admis¬ 
sion to practice before it; that nevertheless, he was denied 
admission to practice before said tribunal and that the 
denial was arbitrary and capricious and an abuse of dis¬ 
cretion, in that all of the facts relating to appellant’s ap¬ 
plication to practice so clearly show that he possesses all 
qualifications to practice before said Tax Court as to pre¬ 
vent any reasonable conclusion to the contrary. (App. 2. / ) 
Upon information and belief appellant further alleged 
that his application for admission to practice was denied 
solely because he is not a licensed attorney or certified 
public accountant, contrary to the provisions of statute (5fi 
Stat. 957, Section 504(b); note following 2G U.S.C. 1100 
infra), to-wit: 


“Xo qualified person shall be denied admission to 
practice before such court because of his failure to be 
a member of any profession or calling.” (App. 2,% ) 

Appellant is unable to present to this Court, and was 
unable to present in the Court below, the record of the Tax 
Court upon which its denial of his application was based. 
The appellee has refused to provide the record to him, or 
a copy of it, or even to let him or his attorney see it. (App. 
P- 21) 


The District Court dismissed the suit on the grounds (1) 
that the Tax Court is not suable as an entity, and (2) 
that denial of admission of practice is a decision reviewable 
only on appeal. (App. p. 27), these being the exact 
grounds asserted on behalf of its appellee. 



STATUTES AND RULES INVOLVED 


By Act of October 21, 1942 the name of Board of| Tax 
Appeals was changed to The Tax Court of the United 
States and the designation of the members of such Ejoard 
was changed to judges of The Tax Court of the Ujnited 
States. (26 U.S.C. 1100). The same Act further provided: 

“(b) The jurisdiction, powers, and duties of The 
Tax Court of the United States, its divisions and its 
officers and employees, and their appointment, includ¬ 
ing the designation of its officers, and the immunities, 
tenure of office, powers, duties, rights, and privileges 
of the presiding judge and judges of The Tax Court 
of the United States shall be the same as by existing 
law provided in the case of the Board of Tax appeals. 
The Commissioner shall continue to be represented 
by the same counsel in the same manner before| the 
Court as he has heretofore been represented in pro¬ 
ceedings before the Board of Tax Appeals and the 
taxpayer shall continue to be represented in accord¬ 
ance with rules of practice prescribed by the Court. 
No qualified person shall be denied admission to prac¬ 
tice before such Court because of his failure to |be a 
member of any profession or calling.” (56 Stat. 957, 
Section 504(b); note following 26 U.S.C. 1100). 

It is provided in 26 U.S.C. 1141 as follows : 


“The Circuit Courts of Appeals and the United 
States Court of Appeals for the District of Columbia 
shall have exclusive jurisdiction to review the deci¬ 
sions of the Court, except as provided in section 239 
of the Judicial Code, as amended, 43 Stat. 938 (U.^.C., 
Title 28, Bar. 346); and the judgment of any such c|ourt 
shall be final, except that it shall be subject to reyiew 
by the Supreme Court of the United States upon certi¬ 
orari, in the manner provided in section 240 of the 
Judicial Code, as amended. 

Ride 2 of the Tax Court of the United States provides: 

“Applicants who establish to the satisfaction of the 
Court that thcv are citizens of the United States, of 
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good moral character and repute, and possessed of the 
requisite qualifications to represent others in the prep¬ 
aration and trial of cases, may be admitted to practice 
before the Court. 

All applicants, before being admitted to practice, 
must take a written examination or examinations given 
by the Court; provided, however, that a current certifi¬ 
cate from the Clerk of the appropriate court, showing 
that the applicant is an attorney-at-law who has been 
admitted to practice before and is a member in good 
standing of the bar of the Supreme Court of the United 
States or of the highest court of any State or Terri¬ 
tory or of the District of Columbia, may 1 h> accepted in 
lieu of examination. The Court, before admitting an 
applicant to practice, may require him to take an oral 
examination in addition to the written examination. 
Any person who has thrice failed a written examina¬ 
tion given by the Court shall not thereafter be eligible 
for admission to practice before the Court. 

An application to be filed must be on the form pro¬ 
vided by the Court. Application blanks and other nec- 

essarv information will be furnished bv the secretarv 
» • » 

of the Court upon request. 

An applicant must be sponsored by at least three 
persons theretofore enrolled to practice before this 
Court, each of whom must send his letter of recom¬ 
mendation directly to the Court where it will be treated 
as a confidential communication.” 

POINTS RELIED UPON 

1. The Tax Court of the United States, as an entity, 
is subject to an order mandatory in nature to compel it 
to act in accordance with law. 

2. The Tax Court of the United States, as an agency of 
the Federal Government, is subject to suit to compel it to 
perform its duty under the law. 

3. An action of the Tax Court of the United States in 
passing upon an application for admission to practice be¬ 
fore it is an administrative act, outside the scope of the 
word “decision” as used in 2G U.S.C. 1141. 
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SUMMARY OF ARGUMENT 

I 

I. 

| 

The Tax Court of the United States, as an entity, is (sub¬ 
ject to an order mandatory in nature to compel it td act 
in accordance with law. All power vested in said court is 
vested i« it as a tribunal and not in the judges thereclf as 
individuals. This is particularly true of the power to admit 
persons to practice before il and in the present case ac¬ 
tion upon appellant’s application for admission to practice 
was by the court, not any one or more of the individual 
judges who for lack of power could not comply with an 
order to admit appellant to practice. 

It is well settled that an action against a board or other 
body having a continuing existence may be maintai|ned 
against such tribunal as such without regard to its chang¬ 
ing personnel. And such suits have customarily been main¬ 
tained against agencies of the Federal Government includ¬ 
ing the appellee in this case. 

II. 

i 

The Tax Court of the United States, as an agency of the 
Federal Government, is subject to suit to compel it to per¬ 
form its dutv under the law. The immunity of the sov- 
* # b b - | 
crign from suit ’protects onlv against suits that woluld 

affect the soverign and affords no protection to its tribu¬ 
nals in their failure to perform the duty imposed upon 
them by law. Xot onlv is this true as a matter of logic 
and justice but in decided eases it has been repeatedly] so 
IloH ' I 

III. i 

Action of the Tax Court of the United States in passing 
upon an application for admission to practice before iti is 
an administrative act, not a “decision” within the meanijng 
of 2d USC 1141. 1. The court does not regard its action 
of this character as a decision within the provisions of 
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statute and the court’s rule requiring that records of the 
court be open to the public. 2. Action of the appellee in 
denying an application for admission to practice before it 
cannot be presented for review under the rules of this 
court because the record upon which such action is taken 
by appellee is held by it as confidential, unavailable to any¬ 
one, even the applicant. 3. For lack of anything judicial 
in nature in the appellee's action upon an application for 
admission to practice before it, such action cannot reason¬ 
ably be regarded as a decision within the terms of the 
statute providing for review of appellee’s “decisions”. 4. 
The phraseology of the statute creating the Tax Court and 
prescribing its jurisdiction is inconsistent with a view that 
its denial of an application to practice before it is a “deci¬ 
sion” within the terms of the statute providing for review 
of “decisions”. 5. Denial by the appellee of an applica¬ 
tion to practice before it is not a “decision” under judicial 
definitions of that term. 

ARGUMENT 


THE TAX COURT OF THE UNITED STATES, AS AN 
ENTITY, IS SUBJECT TO AN ORDER MANDATORY 
IN NATURE TO COMPEL IT TO ACT IN ACCORDANCE 

WITH LAW. 

The statute creating the Board of Tax Appeals defined 
it as “an independent agency in the Executive Branch of 
the Government*’, (2b U.S.C. 1100) and the statute chang¬ 
ing its name to Tax Court of the United States provided 
that the jurisdiction, powers and duties of said court shall 
be the same as those previously vested in the Board of 
Tax Appeals. (5b Stat. 057; Section 504(b); note fol¬ 
lowing 2b U.S.C. 1100 supra , p. 3). The same statute 
further provides that taxpayers shall be represented in 
accordance with rules of practice prescribed by the said 
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“court”. The only rule on the subject is Rule 2 of; the 
Tax Court, supra, pp. 3-4. It provides for an application 
for admission to practice upon forms to be prescribe^ by 
the “court”, a written examination to be given by! the 
“court” and admission to practice upon proof of qualifi¬ 
cations satisfactory to the “court”. In the present cjase, 
it is disclosed by the record that the “court” rejected! ap¬ 
pellant’s application to practice, and the letter notifying 
appellant of such rejection was signed, “By the Court: 
Robert C. Tracy, Secretary”. (App. p. 26). Thus! the 
power to take the action sought by appellant is both vested 
in the court bv statute and actuallv exercised bv it. the 

V * •> 

action of the court as a tribunal is not the same as the| ag¬ 
gregate of the individual actions of all of its Judges. I An 
order issued to any individual member of the court to 
admit appellant to practice before it would be futile for 
lack of power in any member to comply with such order. 
And patently, we submit, no greater force would attaclji to 
sixteen such futile orders, one to each individual judg^? of 
the court. In this connection it should be noted that the 
personnel of the Tax Court has changed since the institu¬ 
tion of this suit and may change several times again before 
final judgment herein. If suit against individual members 
were required, there would be little likelihood that any sjicli 
suit could proceed to final judgment for delay in the nature 
of abatement and amendment upon each change in person¬ 
nel. But, it is provided by statute that a majority of the 
judges of the court shall constitute a quorum for the tran¬ 
saction of business and “a vacancy in the court *** sljall 
not impair the powers nor affect the duties of the cogrt 
* < ***”, (2GU.S.C. 1103(d) ). 

1 

It is well settled that where an action is against a bojjrd 
or other body having a continuing existence, the actionj is 
neither dependent upon, nor will it abate by a change of jits 
personnel. I nr in r. Wright, 25S U. S. 210, and cases 
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there cited, particularly Murpliy v. Utter, 1S6 U.S. 95, and 
Marshall v. Dye, 231 U.S. 250. 

In Murphy v. Utter, 186 U.S. 95, swpra, it was stated at 
page 9S-99 as follows: 

“Of the numerous defenses **** but two are pressed 
upon our attention, namely, whether the petition abated 
by a change of the personnel of the loan commission, 
or by a repeal of the act abolishing the commission 
altogether. 

“The court was correct in holding that the change in 
the personnel of the commission did not abate the pro¬ 
ceeding, which was not taken against the individuals 
as such, but in their official capacity as loan commis¬ 
sioners* *** 

“The question when a suit against an individual in 
his official capacity abates by his retirement from office 
has been discussed in a number of cases in this court, 
and a distinction taken between applications for a man¬ 
damus against the head of a department or bureau for 
a personal delinquency, and those against a continuing 
municipal board with a continuing duty, and the delin¬ 
quency is that of the board in its corporate capacity.” 

After discussing certain cases against heads of various 
departments of the Federal Government, the Court con¬ 
tinued (Id.): 

“We have held, however, in a number of eases, that 
if the action be brought against a continuing municipal 
board it does not abate by a change of personnel.” 
(Citing, Leavenworth County v. Seileiv, 99 U.S. 624; 
Thompson v. United States, 103 U.S. 480.) 

The Court then quoted from the Act creating the loan 
commission, following which it said (Id. 103: 

“As the members of this commission and their suc¬ 
cessors in office were constituted a loan commission for 
the express purpose of liquidating and providing for 
the payment of the outstanding indebtedness of the 
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territory and **** of its counties, municipalities, and 
school districts, we think it must be treated as a con¬ 
tinuing body, without regard to its individual member¬ 
ship, and that the individual constituting the! board 
at the time the peremptory writ was issued r|iay be 
compelled to obey it. As we said in Thompson*k Case, 
103 LI.8. 480, ‘the proceedings may be commenced with 
one set of officers, and terminate with another the 
latter being bound by the judgment.’ 

“It is true the loan commissioners were not made a 
corporation by the act constituting the board, bikt they 
were vested with, and were required to perform a pub¬ 
lic duty; and, in case of refusal, the performance of 
such duty may be enforced by mandamus, **j* # As, 
under the Act of Congress, as well as the territorial 
act, the board was made a continuing body with cor¬ 
porate succession, the fact that it is not made!a cor¬ 
poration by name is immaterial.” 

In Irwin v. Wriglit, 25S U.S. 219, supra, it was stated 
at page 224: 

“The rule requiring abatement of such suits against 
officials on their retirement, and forbidding substitu¬ 
tion of their successors, does not apply when they con¬ 
stitute a board having a continuing existence.*’! 

Numerous suits have in fact been maintained against 
agencies of the Federal government as entities, including, 
as appears below, the Board of Tax Appeals. Golds with v. 
United States Hoard of Tax Appeals, 270 U.S. 117;j Inter¬ 
state Commerce Commission r. II urn bolt S. S. Co., 2^4 U.S. 
474; American Chain and Cable Co. v. Federal \Trade 
Commission, 142 F. (2d) 909, 912 (C.C.A. 4). Louisville 
Cement Co. r. Interstate Commerce Commission, j 18 F. 
Supp. 94, (D.C. Dist. of Col.; Board of Liquidation j?;. Me- 
Comb . 92 U.S. 7)31, 541 ; X oner pi an Xitropen Products Co. 
v. Tariff Commission . 274 U.S. 10(>; Federal Comn\unica- 
tions Commission v. Pot 'settle Broadcastinp Co., 30[9 U.S. 
134; Dasconib r. Board of Tax Appeals, 1G F. (2d) 337, 
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(App. D. C.); Board of Tax Appeals v. Shulls Bread Co., 
37 F. (2d) 442, (App. D. C.); 

Kimberlin v. Commission to Five Civilized Tribes, 104 Fed. 
653 (C.C.A. 8). 

It was expressly held in Interstate Commerce Commis¬ 
sion v. Humbolt S. S. Co., 224 U.S. 474, supra, that a 
a writ of mandamus may he directed against an administra¬ 
tive tribunal of the Federal government requiring it to 
carry out its duty. To the same effect see the holding of 
the Circuit Court of Appeals for the Fourth Circuit in 
American Chain and Cable Co. v. Federal Trade Commis¬ 
sion, 142 F. (2d) 908, 912. (C.C.A. 4). 

II. 


THE TAX COURT OF THE UNITED STATES AS AN 
AGENCY OF THE FEDERAL GOVERNMENT IS SUB¬ 
JECT TO SUIT TO COMPEL IT TO PERFORM ITS 
DUTY UNDER THE LAW. 


The sovereign immunity from suit of the United States 
affords no protection to its tribunals in their failure t<> 
perform the duties imposed upon them by law. The sov¬ 
ereign immunity may be invoked only in those cases in 
which final judgment would affect the United States, such 
as a judgment against the Works Progress Administration 
which, if entered and enforced, would be paid by the United 
States. See for example, Thomason v. Works Progress 
Administration, 13S F. (2d) 342, and the following cases 
relied upon by appellee in the court below: Forth Dakota- 
Montana Wheat Cromers' Ass'n. v. United States, 66 F. 
(2d) 573, 576; Helms v. Emergency Crop Seed Loan Oj'f'uc. 
216 X.C. 581, 5 S.E. (2d) 822. 


These cases cited by the appellee differ fundamentally 
from the case at bar. In the cases thus cited obligations 
alleged to be due to, or from agencies of the United States 
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were involved, and these obligations inured directly jto the 
benefit, or detriment, of the United States. In the c|ise at 
bar only the ministerial duty of the Tax Court is involved, 
and the United States cannot be affected by the Result, 
whether for or against the Tax Court. This distinction is 
deduciblc from the decided cases, some of which will not 
be examined. 

i 

In Board of Liquidation v. McComb, 92 U.S. 531| 541, 
supra, certain officers of the State of Louisiana, constitut¬ 
ing the Board of Liquidation of the State debt, were used in 
an action for mandamus and injunction. The defense cf* im¬ 
munity of the sovereign, as here, was made by the officers 
sued. Upon this phase of the case the Court said, at p. 541: 

“A State, without its consent, cannot be sued by an 
individual; and a court cannot substitute its owii dis¬ 
cretion for that of executive officers in matter^ be¬ 
longing to the proper jurisdiction of the latter. But 
it has been well settled, that, when a plain official duty, 
requiring no exercise of discretion, is to be perforjned, 
and performance is refused, any person who willjsus¬ 
tain personal injury by such refusal may have a ijnan- 
damus to compel its performance***'\ 

See, also, Louisiana v. Jumel, 107 U.S. 711 and In re Auers, 
123 U.S., 443, 500. 

i 

The contention made in the case at bar was also matje in 
Minnesota v. Hitchcock , 185 U.S. 373, 386, but the Cburt 
made the distinction between what is a suit against, the 
United States and what is not, as follows: (p. 386) 

I 

“Of course, this statement has no reference to land 
does not include those cases in which officers of j the 
United States are sued, in appropriate form, to conjipel 
them to perform some ministerial duty imposed upon 
them by law, and which they wrongfully neglect! or 
refuse to perform. Such suits would not lie deeiped 
suits against the United States within the rule that 

the government cannot be sued except by its consent 

* * # ?V 


i 

I 
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In Houston v. Ormes, 252 U.S. 469, which was an action 
for mandamus to compel the Secretary of the Treasury to 
pay a claim, the Court said, p. 472. 

“But since the fund in question has been appropri¬ 
ated by act of Congress for payment to a specified per¬ 
son in satisfaction of a finding of the Court of Claims, 
it is clear that the officials of the Treasury are charged 
with a ministerial duty to make payment on demand 
to the person designated. It is settled that in such 
a case a suit brought by the person entitled to the per¬ 
formance of the duty against the official charged with 
its performance is not a suit against the government.” 

Measured by the principles laid down in the foregoing 
cases, it is perfectly clear that the case at bar is not a suit 
against the United States. “The nature of the thing to be 
done” by the Tax Court, i.e., granting to petitioner a 
license to practice before it, does not affect or concern the 
United States at all. A judgment for petitioner will not 
make the United States liable to respond in money, or 
otherwise; nor will such judgment in anywise interfere 
with statutory duties to be performed by the Tax Court, 
or with its lawful “decisions”. This suit is, exclusively, 
to enforce a right purely personal to petitioner, which right 
has been wrongfully denied him by the Tax Court. 


The conclusion reached, above, is, we believe, in con¬ 
formity with the decision of tin* Supreme Court of the 
United States in Goldsmith v. United States Board of Tax 
Appeals , 270 U.S. 117, where a similar situation was in¬ 
volved and mandamus was sought to compel the Board to 
enroll the petitioner Goldsmith as as attorney. 


III. 

THE ACTION OF THE TAX COURT OF THE UNITED 
STATES IN PASSING UPON AN APPLICATION FOR 
ADMISSION TO PRACTICE BEFORE IT IS AN 
ADMINISTRATIVE ACT OUTSIDE THE SCOPE OF 
THE WORD “DECISION” AS USED IN 28 U.S.C. 1141. 
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p re- 
;ript 


1. The most persuasive argument that the appellee’s 
action in passing upon an application to practice before it 
is administrative in nature, and not a “decision” rej’iew- 
able only upon appeal under 26 U.S.C. 1141, is tha|t the 
appellee itself does not treat such action as a decision or 
even judicial in nature. It is provided by statute that] “all 
reports of the court and its divisions and all evidene 
ceived by the court and its divisions, including a trans 
of the stenographic report of the hearings, shall be piublic 
records open to the inspection of the public®***”! (26 
U.S.C. 1120). By its Buie 53 the appellee has provided 
“a plain or certified copy of any document, record, e|ntry 
or other paper may be had upon application to the c<|mrt, 
the fee to be charged and collected therefor to be deter¬ 
mined in accordance with the provisions of the Act of Con¬ 
gress entitled “An Act to Provide Fees to be Charge*)] by 
Clerks of the District Courts of the United States”''***. 

Yet the appellee regards as confidential the entire record 
upon which it acts in passing upon an application for ad¬ 
mission to practice and lias steadfastly declined to make 
it or any part of it available to appellant or iiis counsel, 
or to even permit any inspection of it whatever. (App. 
j). 21). Under the statute and rule above quoted, it pm- 
not consistently claim, we submit, that its denial of]ap¬ 
pellant’s application was a decision reviowablc only upon 
appeal. 

2. There are also very practical considerations render¬ 
ing impossible an appeal from the order * denying appel¬ 
lant’s application for admission to practice. Upon peti¬ 
tion for review provided for by Rule 36 of this Court, (ap¬ 
pellant could not have provided the contemplated record. 


. n i i 

-rrcsumnmv 


the letter advising appellant that “the court lias 1 re¬ 
jected your application" may he referred to a: ; an order. (App. p. (26) 
e\ a; nr- /;: ;e S::.:i:>.> r<, 625 C.S. 561. 567-568, n >te S. 
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Indeed, unless the record be examined either by him or his 
counsel, appellant could have but a very vague idea of 
the nature of the error committed. He does not even know 
the ground upon which denial was based, and he is wholly 
ignorant of part of the contents of the record. Certain let¬ 
ters of recommendation required by the Court (Rule 2 
supra, are treated as confidential. He has been advised 
only that a general conclusion was drawn from the entire 
record. Contrast the statutory requirements that the court 
make a report and include therein its findings and opinion 
and also the requirements for hearings open to the public 
(26 U.S.C. 1116, 1117 (a) and (b). 

3. Furthermore, there is nothing judicial in the nature 
of the action upon an application for admission to prac¬ 
tice and the conclusion reached is not a decision either in 
the sense of usual judicial parlance or of the statutory use 
of the term. 

Regarding an application for admission to practice, 
there is complete absence of contest or controversy, the 
most common and important element of a judicial proceed¬ 
ing. A proceeding, adversary in nature, arose first when 
appellant filed his complaint in the court below in this case. 
In this respect there is a direct analogy between the pres¬ 
ent case and Be Clyde Wilson Summers, 325 U.S. 561. In 
that case the Supreme Court of the United States accepted 
the ruling of the Supreme Court of Illinois that a “petition 
for admission to the bar does not constitute a case or con¬ 
troversy, or a judicial proceeding, but is a mere application 
for appointment as an officer of the court”. Summers ap¬ 
plied for admission which was not granted because the 
Committee on Character and Fitness would not approve 
his application. He thereupon filed a suit against the Com¬ 
mittee on Character and Fitness and the Supreme Court 
of Illinois concluded that the Report of the Committee on 
Character asd Fitness should be sustained. The tost, ap- 
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plied by the Supreme Court of the United States was !“a 
claim of a present right to admission to the bar of a st|ate 
and a denial of that right is a controversy’ 

When appellant applied for admission to practice befbre 
the Tax Court, he made no claim of “present right to Ad¬ 
mission” of course, since he was required to submit evi¬ 
dence of his qualifications including submission to a written 
examination. His first assertion of claim to “present ri^ht 
to admission” was made in the present suit. 

4. The phraseology of the statute creating the Tfax 
Court and defining its jurisdiction is inconsistent with a 
view that Congress regarded action on an application for 
admission to practice as a “decision” of the court. r J|'he 
statute refers repeatedly to adversary proceedings and no 
reference whatever to proceedings of any other character. 
Indeed, the only proceedings mentioned in the statute in¬ 
volve the Commissioner of Internal Revenue and a tax¬ 
payer as the parties. 

Thus the statute provides that the court shall h|ve 
“jurisdiction” conferred by Chapters 1, 2, 3, and 4 and 
Titles II and III of the Revenue Act of 1926 (26 U.S.C. 
1101) and the jurisdiction vested on December 31, 194^ in 
the Board of Review (note following 26 U.S.C. llOO). 
None of these has anything to do with an application for 
admission to practice, but pertain wholly to tax liability. 
The very provision of the statute providing the eouijt’s 
power to control admission to practice refers to the adver¬ 
sary nature of the proceedings within the court’s jurisdic¬ 
tion as follows: 

“The Commissioner shall continue to be represented 
by the same counsel **** as he has heretofore been 
represented * # ** and the taxpayer shall continue to 
be represented in accordance with rules of practice 
prescribed bv the Court”. (Note following 26 U.S.C. 
1100 ). 
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This language shows clearly that no other proceeding than 
one involving tax liability was contemplated by Congress 
as within the court’s judicial jurisdiction. 

It is further provided by statute that “notice and oppor¬ 
tunity to be heard upon any proceeding instituted before 
the court shall be given to the taxpayer and the Commis¬ 
sioner” (emphasis supplied) (2G U.S.C. 1116). The right 
to notice and hearing in “any” proceeding would not make 
sense if an application for admission to practice were re¬ 
garded as a proceeding within the court’s judicial jurisdic¬ 
tion in which neither the Commissioner or any taxpayer 
would have an interest. "Wo assume that no notice was 
given to the Commissioner or to any taxpayer regarding 
appellant’s application for admission to practice*. 

Similar provisions prescribing the rights and duties of 
the “Commissioner” and the “taxpayer” are contained 
in 26 U.S.C. 1120, 1140 (b) (2); 114:.) and 1145. 

5. What constitutes a “decision” of the Tax Court has 
also been the subject of specific judicial consideration as 
follows: 

In Michael r. Commissioner of Interval Ileernnc. 56 F. 
(2d) 825, the Circuit Court of Appeals (2 Cir.) said, at 
p. 826: 

“It will l)o observed that we have jurisdiction to 
review a decision of the Board of Tax Appeals ' 

IVe have power to review onlv its decisions and wint is 
necessary to a decision is donned kv statute. Tim re¬ 
quirements are found in Section 601 t<i ) oi‘ the Uevouuo 
Act of 1928 (26 U.S.C.A., Section 117 (•!): which was 
taken over from Section 906 (•.;) of the Act of 1924, a^ 
amended by Section 1000 of the Act of 1926 (44 Stat. 
10(1), and is as follows: ‘A decision of the Board (ex¬ 
cept a decision dismissing a proceeding for lack of 
jurisdiction) shall be held to be rendered upon the 
date that as order specifying the nmouni of the ueii- 
ciencv is entered in the records of the Board.* 
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In Commissioner of Internal Revenue v. Goocli Milling 
& Elevator Co., 320 U.S. 418, the Supreme Court otf the 
United States said, at p. 420: j 

“The Board is but ‘an independent agency id the 
Executive Branch of the Government’, and the legisla¬ 
tive pattern of its jurisdiction is clear and unambigu¬ 
ous. The Board is confined to a determination of the 
amount of deficiency or overpayment for the particular 
tax year as to which the Commissioner determines a 
deficiency and as to which the taxpayer seeks a review- 
of the deficiency assessment. Internal Revenue C-ode, 
Sections 272, 322 (d), 20 U.S.C.A. Int. Rev. Code, Sed- 
tions 272, 322 (d).” (Emphasis supplied) 

From the foregoing provisions of the statutes andj the 
decided cases, it is manifest that a “decision” of the Tax 
Court must relate to a deficiency or overpayment of h tax 
as determined by the Commissioner, and such decision can¬ 
not extend to any other matter, except only the dismissal 
of such proceeding for lack of jurisdiction. It necessarily 
follows that the jurisdiction of the Circuit Courts of Ap¬ 
peals and of the Court of Appeals of the District of Colum¬ 
bia to review “decisions” of the Tax Court is limited to 
the decisions of the Tax Court relating to deficiencies or 
overpayments determined by the Commissioner. Since! the 
Tax Court’s refusal to admit petitioner to practice is not 
a “decision” within the meaning of the statutes and re¬ 
ported cases, supra, the Circuit Courts of Appeals am} the 
Court of Appeals of the District of Columbia cannot review 
the Tax Court’s action denying petitioner admission to 
practice. 

The District Courts of the United States are court^ of 
original, but limited, jurisdiction and were established by 
Congress under Article III, Section 1, of the Constitution 
of the United States. 

Section 24 (1) of the Judicial Code (28 U.S.C.A., Section 
41 (1), relating to the jurisdiction of District Courts, 
provides: 
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“The district courts shall have jurisdiction as 
follows: 


“First. Of all suits of a civil nature, at common 
law or in equity **** where the matter in controversy 
****(a) arises under the Constitution or laws of the United 
States **** or (b) is between citizens of different 
States ****” 


That a suit of the character here instituted is within the 
jurisdiction of the District Court of the United States for 
the District of Columbia is the plain purport of the decision 
in In Re Summers, 325 U. S. 5G1, supra. The test there 
applied was “A claim of present right to admission to the 
bar ****”. (P. 5GS). Appellant asserts such a claim in 
this suit, predicating his claim of right on Federal statute 
(5G Stat. 957, supra, p. ) and Rule of the Tax Court 
of the United States (Rule 2). See also Milwaukee Countu 
v. M. E. White Co., 29G U.S. 2GS, 270-271; Collector v. First 
National Bank of Meridian, 229 U.S. 109, 112-113. 


Although the point was not specifically ruled upon in 
Goldsmith v. United States Board of Tax Appeals. 270 
U.S. 117 the decision in that case is conclusive, we submit, 
of tlie jurisdiction of the court below in the present case. 
Goldsmith brought a suit in the District Court of the 
United States for the District of Columbia to compel his 
admission to practice before the Board of Tax Appeals. 
"Without question as to jurisdiction, decision on the merits 
was rendered. 

CONCLUSION 


For the reasons hereinabove stated, we respectfully sub¬ 
mit that the judgment of the Court below should be re¬ 
versed and the ease remanded for further proceedings. 


John W. Preston, 

Keith L. Seeomiller, 
Counsel for Appellant. 
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APPELLANT’S APPENDIX 
_ 

PETITION TO ESTABLISH RIGHT TO PRACTICE 

! 

The petition of Sidney R. Reed respectfully shows j 

i 

I. 

i 

That the respondent Tax Court of the United States is 
an agency of the United States within the Executive 
Branch of the Government located in the City of Washing¬ 
ton in the District of Columbia. 


This action arises under the Internal Revenue lawfe of 
the United States and particularly under Section 5041(b) 
of the Act of October 21, 1942, 5G Statutes at Large 957, 
and the provisions of Title 2S, Section 41 (5) of the United 
States Code Annotated. ] 

III. 

i 

That petitioner is forty-six years of age, a citizen of the 
United States and a resident of the City of Burbajnk, 
County of Los Angeles, State of California. 

IV. 1 

That he is of good moral character and repute and enjbvs 
the confidence and respect of the citizenry of the Statcl in 
which he resides; also the confidence and respect of the 
Revenue and Tax units of the Department of the Treasury 
of the United States. 

That he has been a close student of the tax laws of tlhe 
United States continuously since the year 1922; that for 
many years lie has been regularly engaged in practice asj; a 
consultant, advisor, and representative in tax matters, 
specializing in income, estate and gift tax subjects; thjat 
as such practitioner, he has for many years enjoyed, ahd 
now enjoys, a large clientele the members of which ho libs 
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regularly served in a manner wholly satisfactory to them: 
that for the purpose of serving such clientele he maintains 
offices in Los Angeles, California in which ten persons are 
regularly employed by him in the conduct of his business. 

V. 

That in the year 1033 he was regularly admitted to prac¬ 
tice before the Treasury Department of the United States, 
and ever since said date he has been, and now is, duly ad¬ 
mitted to practice before said department of the Govern¬ 
ment. 

VI. 


That as such practitioner before the Treasury Depart¬ 
ment in tax matters he has handled scores of contested 
matters between the years 1933 and the present time, in¬ 
volving practically all phases of income, estate and gift 
tax law, together with all principles of general law incident 
to disposition of the tax questions involved: that he has 
prepared legal briefs and other appropriate documents 
for use in said practice before said tribunal. 

VII. 

That in the course of his practice he has prepared many 
petitions and other pleadings that have been executed by 
taxpayers and filed in actions before the respondent Court 
to review deficiencv liabilitv claimed to exist bv tin* Coin- 
missioner of Internal Kevenue against such taxpayers. 

That there is now pending and undetermined before re¬ 
spondent ten cases in which he has also prepared the plead¬ 
ings for the signature of the taxpayer. 

That he is familiar with the qualifications requisite' com¬ 
petently to practice before the respondent court herein and 
avers that he possesses all of such 'purifications and. there¬ 
fore, that he is entitled to practice before said agency. 
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VIII. 

That on or about August 22, 1944, he applied to said 
respondent agency for admission to practice before it pur¬ 
suant to Rule No. 2 of the Rules of Practice before the 
Tax Court of the United States as revised to July 1,1944. 

That he complied with each and every requirement of 
said Rule No. 2, and all requirements of the court for ad¬ 
mission to practice before it. 


That on the 13th day of September, 1944, he submitted to 
the written examination prescribed by said respondent; 
that such examination including petitioner’s written replies 
to all of the questions propounded discloses no lack of the 
qualifications in petitioner for admission to practice before 
the respondent Court; that the respondents have refujsed 
to give him access to said questions and answers thereto 
constituting said examination, hence he is unable to make 
said documents or any of them exhibits to this petition! 


That notwithstanding the above and foregoing facts he 
was denied admission to practice before said respondent 
agency by a ruling dated September 26, 1944, which sjaid 
ruling remains in full force and effect. That a rehearing of 
said application of petitioner was denied on or about No¬ 
vember 6, 1944. 

XI. 

That the said act of respondent in denying the applica¬ 
tion of petitioner for admission to practice was arbitrary 
and capricious and an abuse of discretion on the part, of 
the respondent in this: That all of the facts relatingj to 
petitioner’s application for admission to practice befpre 
the respondent Court so clearly show that he possesses;all 
qualifications for practice before said court as to prevent 
anv reasonable conclusion to the contrary. 
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That petitioner is informed and believes, and upon such 
information and belief, alleges that said respondent denied 
his application for admission to practice solely because 
he was not a licensed attorney nor a certified public ac¬ 
countant, and said respondent in so doing acted arbitrarily 
and capriciously and thereby ignored the provisions of 
the Act of October 21, 1942, (56 Statutes at Large, Section 
504 (b), page 957, to-wit: 

“Xo qualified person shall be denied admission to 
practice before such Court because of his failure to be 
a member of any profession or calling.*’ 

XII. 


That no remedy at law exists that will give petitioner 
proper or adequate redress. 


WHEREFORE, your petitioner prays as follows: 


(1) That an order to show cause issue herein addressed 
to said respondent requiring it to appear before this Court 
at a time and place therein fixed, to show cause, if any there 
be, why the petitioner herein should not be enrolled as a 
person authorized to practice before the respondent Court. 

(2) That on the filing of this petition a further order 
be made directing the respondent to produce the written 
questions propounded to petitioner on September 13, 194 f, 
and his answers made thereto, and to permit the petitioner 
herein to copy or photograph each and every of said docu¬ 
ments. 


(3) That on final hearing the Court give its judgment 
and order directing said respondent to admit and enroll 
petitioner as a person qualified and permitted to practice 
before said tribunal and each and every member thereof. 

(4) For costs of suit and for such other and further- 
relief as he may be found entitled on the hearing. 

John W. Preston. 

Keith L. Seegmjllf.r, 
Attorneys for Petitioner 
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MOTION TO DISMISS OR IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 

Come now the respondent by its attorneys and moves to 
dismiss the complaint in this action on the following 
grounds: 

1. The Court lacks jurisdiction over the defendant. 
The Tax Court of the United States is not a suable enjtitv, 
but rather is an agency of the Executive Branch of] the 
Federal Government not subject to suit. 

2. The Court lacks jurisdiction over the subject majtter 
of this complaint. Exclusive jurisdiction in a case of this 
nature is lodged in the Circuit Courts of Appeal. 

In support whereof is offered the affidavit of Mr. Bolon 
B. Turner, Presiding Judge, Tax Court of the United 
States. 

Respectfully submitted, 

Rawlings Ragland, 

Acting Head, Claims Division. 

Edward M. Curran, 

I 

United States Attorney fdr 
the District of Columbia. 


I 
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AFFIDAVIT OF JUDGE BOLON B. TURNER 


My name is Bolon B. Turner and I have been a Judge of 
the Tax Court of the United States, hereinafter referred to 
as the Tax Court, for eleven years. 

Acting pursuant to its statutory and legal authority, the 
Tax Court has established Rules of Practice. Rule 2 of 
the Rules of Practice governs admission to practice and is 
as follows: 


Applicants who establish to the satisfaction of the 
Court that they are citizens of the United States, of 
good moral character and repute, and possessed of the 
requisite qualifications to represent others in tin* prep¬ 
aration and trial of cases, may be admitted to practice 
before the Court. 


All applicants, before being admitted to practice, 
must take a written examination or examinations given 
by the Court; provided, however, that a current cer¬ 
tificate from the Clerk of the appropriate court, show¬ 
ing that the applicant is an attorney-at-law who has 
been admitted to practice before and is a member in 
good standing of the bar of the Supreme Court of the 
United States or of the highest court of any State or 
Territorv or of the Dist rict of Columbia, mnv bo ac¬ 


cepted in lieu of examination. The Court, before ad¬ 
mitting an applicant to practice, may require him to 
take an oral examination in addition to the written ex¬ 
amination. Any person who has thrice failed a writ¬ 
ten examination given by the Court sliai! not. thereafter 
be eligible for admission to practice before the Court. 


Au application to be filed must be on the 
videb by the Court. Application blanks 
necessary information will be furnished by 
tary of the Court upon request. 


iovm pro¬ 
und other 
the secr* 1 - 


An applicant must be sponsored by 
persons theretofore enrolled t<> pract 


■ at least three 
;co before this 
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Court, each of whom must send his letter of redom- 
mendation directly to the Court where it will be treated 
as a confidential communication. The sponsor shall 
state in his letter fully and frankly the extent of hid ac¬ 
quaintance with the applicant, his opinion of the moral 
character and repute of the applicant, and his opinion 
of the qualifications of the applicant to practice before 
this Court. The Court may in its discretion acccpf, an 
applicant with less than three such sponsors. 

The Court will hold an examination for applicants 
at its offices in Washington, D. C., on the second Wed¬ 
nesday in September of each year and at such oilier 
times and places as it may designate. The Court will 
notify each applicant, whose application is in order, 
of the time and place at which he is to present himjself 
for examination, and the applicant must present that 
notice to the examiner as his authority for taking] an 
examination. An applicant seeking to qualify by ex¬ 
amination must accompany his application with a [fee 
of $10. 

Corporations and firms will not be admitted or i’ec- 
ognized. 

Practitioners before this Court shall carry on tljieir 
practice in accordance with the letter and spirit of the 
canons of professional ethics as adopted by the Anker- 
ican Bar Association. 

The Court may deny admission to, suspend, or dis¬ 
bar any person who in its judgment does not possess 
the requisite qualifications to represent others, or who 
is lacking in character, integrity, or proper profes¬ 
sional conduct. No person shall be suspended for mjore 
than 60 days or disbarred until lie has been afforded an 
opportunity to be heard. A Division may immediatjely 
suspend any person for not more than 60 days [for 
contempt or misconduct during the course of any pro¬ 
ceeding. 

The Court may require any practitioner before it 
to furnish a statement under oath of the terms and cir¬ 
cumstances of his employment in any proceeding. 

'Mr. Sidney R. Reed has twice taken the examination re- 



I 


26 


ferred to in the foregoing Rule 2. After the examination 
in September 1943, Mr. Reed’s application was denied by 
the Tax Court. After the examination of September 1944, 
his application was again rejected by the Tax Court. This 
rejection was formally made in a ruling of the Tax Court 
stated in its letter of September 26,1944 to Mr. Reed. That 
letter is as follows: 


“Mr. Sidney Richard Reed, 

608 S. Hill Street, 

Los Angeles, California. 

Dear Sir: 

I regret to inform you that, upon consideration of 
your application, the accompanying papers and the re¬ 
sponses submitted by you to the questions contained 
in the examination for admission to practice held on 
September 13, 1944, the Court has rejected your appli¬ 
cation for admission to practice at this time. 

The next examination will be held in this City on the 
second Wednesday in September, 1945, and you will be 
admitted thereto without the payment of any further 
fee. 

In order to receive proper notice and that prepara¬ 
tion may be made, you should advise me not later than 
August 15, 1945, if you intend to be present at such 
examination. 

By the Court: 

(Signed) Robert C. Tracy, Secretary.” 


Bolox B. Turner, 

Presiding Judge, Tax Court 
of the United States. 



MEMORANDUM OPINION 


October 5, 1945 No. 2^370 

Reed, pltf. v. Tax Court of U. S. Submitted on P. <£j; A. 
Argued. Motion to dismiss complaint or for sumrriary 
judgment. 

Court's Action Scliweinhaut J. 

1. “I think the Tax Court is not suable as an entlity. 
2. A denial of admission to practice is a “decision” ind 
reviewable by the U. S. Ct. of Appeals, not by this Cojirt. 
26 U.S.C. 1141. 

Motion to dismiss granted. 


ScHWETXHAUT J. 

ORDER 

The above entitled cause having duly come on for hearing 

on defendant's motion to dismiss the petition before (the 

Honorable Henry Schweinhaut, one of the Judges of the 

above entitled Court, on October 4, 1945, the plaintiff 

being represented by Mr. Keith Seegmiller and Mr. Jc|hn 

AV. Preston and the defendant being represented bv Mr. 

Edward M. Curran, United States Attorney for the District 

of Columbia, and Mr. John P. Frank for the Department 

of Justice, and the argument for counsel having Ixjen 

heard; and the pleading, affidavits, and briefs having been 

fullv considered: 

* 

NOW THEREFORE IT IS ORDERED, ADJUDGED, 
AND DECREED: That the said motion of the defendant 
he granted and that the petition be dismissed with prej¬ 
udice. 

Dated this 29th day of October, 1945. 

Judge 

United States District Court 

Approved as to form: 
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$Hntteb States Court of Appeals 


DISTRICT OF COLUMBIA 


No. 9184 

Sidney R. Reed, appellant 

v. 

Tax Court of the United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District Court of 
the United States for the District of Columbia, entered on 
October 29, 1945, dismissing with prejudice the complainjt filed 
in this proceeding seeking to compel the Tax Court cjf the 
United States to admit the appellant to practice before it. 
Notice of appeal was filed on December 12, 1945. Jurisdic¬ 
tion to review the judgment of the District Court is conferred 

by Section 101 of Title 17 of the District of Columbia Code. 

. 

STATEMENT OF THE CASE 

This action was brought against the Tax Court of the United 
States for the purpose of compelling that tribunal to admit ap¬ 
pellant to practice before it. Appellant describes the relief 
requested as of the character that would have been sought by 
petition for a writ of mandamus before the abolition of that 
writ by Rule 81 (b) of the Federal Rules of Civil Procedure 
(Appellant’s Brief, pp. 1-2). 
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The complaint styled “Petition To Establish Right to Prac¬ 
tice” alleges in substance that the petitioner is in all respects 
qualified to practice before the Tax Court; that he has applied 
to the Court for permission to practice before it; and that his 
application has been denied. It further alleges that petitioner 
took a written examination and that thereafter “He was denied 
admission to practice before said respondent agency by a ruling 
dated September 26, 1944.” It alleges that he sought a re¬ 
hearing of his application and that this rehearing was denied. 
Further, it alleges on information and belief that his applica¬ 
tion was denied because he was not a licensed attorney or a 
certified public accountant, in violation of Section 504 (b) of 
the Revenue Act of 1942 (26 U. S. C. Supp. IV, Sec. 1100, Note) 
which provides, in part, “No qualified person shall be denied 
admission to practice before such court because of his failure 
to be a member of any profession or calling” (Appellant’s Ap¬ 
pendix, pp. 19-22). 

Rule 2 of the Rules of Practice before the Tax Court gov¬ 
erns admission to practice before that body. The rule pro¬ 
vides for the admission of all persons who satisfy the Tax Court 
that they are, among other things, “possessed of the requisite 
qualifications to represent others in the preparation and trial 
of cases.” All applicants, with the exception of attorneys ad¬ 
mitted to practice before certain designated courts, are required 
to take a written examination. This examination is given an¬ 
nually and may be taken three times. Admission may be de¬ 
nied to any person who, in judgment of the Tax Court, does 
not possess the requisite qualifications to represent others. 

Appellant has taken the examination twice, in September 
1943 and in September 1944. Both times his application for 
admission was denied after examination (Appellant’s Appen¬ 
dix, pp. 25-26). This action complains only of the second de¬ 
nial, the ruling dated September 26,1944 referred to in the com¬ 
plaint being the letter informing him of the the court’s deci¬ 
sion. This letter, which is signed, “By the Court, Robert C. 
Tracy, Secretary,” states that “upon consideration of your ap¬ 
plication, the accompanying papers and the responses submit¬ 
ted by you to the questions contained in the examination for 
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admission to practice held on September 13, 1944, thej Court 
has rejected your application for admission to practice at this 
time” (Appellant’s Appendix, p. 26). 

Appellant was invited by the letter to take, without further 
fee, the next examination, to be held in September 194|>. He 
still has available to him the privilege of being reexamined. 

Appellee moved in the court below for an order dismissing 
the complaint on the ground that the court lacked jurisdiction 
of both the defendant and the subject matter of the comblaint. 
It was urged that exclusive jurisdiction to review the denial by 
the Tax Court of an application for admission to practice was 
lodged in this Court and in the Circuit Courts of Appeal. In 
support of this motion, appellee submitted an affidavit of 
Judge Bolon B. Turner, Presiding Judge of the Tax Courjt (Ap¬ 
pellant’s Appendix, pp. 23-26). 

This appeal is taken from the order of the court granting ap¬ 
pellee’s motion. 

STATUTES AND RULE INVOLVED 

The Tax Court was originally established by the Revenue 
Act of 1924 as the Board of Tax Appeals (43 Stat. 336). Its 
duties and jurisdiction were enlarged by the Revenue |Act of 
1926 (44 Stat. 105) which provided for direct judicial review of 
the Board’s decisions rendered after its enactment. The per¬ 
tinent statute (26 U. S. C. 1141) now reads as follows: 

The Circuit Courts of Appeals and the United States 
Court of Appeals for the District of Columbia shall have 
exclusive jurisdiction to review the decisions <bf the 
Board, except as provided in section 239 of the Judicial 
Code, as amended, 43 Stat. 938 (U. S. C., Ti^le 28, 
§ 346); and the judgment of any such court shall be 
final, except that it shall be subject to review by the 
Supreme Court of the .United States upon certiorari, in 
the manner provided in section 240 of the Judicial! Code, 
as amended, 43 Stat. 938 (U. S. C., Title 28, § 347). 

By the Revenue Act of 1942 (56 Stat. 957), its nan^e was 
changed to the Tax Court of the United States and its jmem- 
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bers designated as judges. The statute contained the follow¬ 
ing clause (26 U. S. C. (Supp. IV), Sec. 1100, Note): 

(b) The jurisdiction, powers, and duties of The Tax 
Court of the United States, its divisions and its officers 
and employees, and their appointment, including the 
designation of its officers, and the immunities, tenure of 
office, powers, duties, rights, and privileges of the pre¬ 
siding judge and judges of The Tax Court of the United 
States shall be the same as by existing law provided in 
the case of the Board of Tax Appeals. The Commis¬ 
sioner shall continue to be represented by the same coun¬ 
sel in the same manner before the Court as he has here¬ 
tofore been represented in proceedings before the Board 
of Tax Appeals and the taxpayer shall continue to be 
represented in accordance with rules of practice pre¬ 
scribed by the Court. No qualified person shall be de¬ 
nied admission to practice before such Court because of 
his failure to be a member of any profession or calling. 

Rule 2 of the Rules of Practice before the Tax Court of the 
United States, promulgated pursuant to the authority granted 
that court by Section 1111 of the Internal Revenue Code (26 
U. S. C. 1111). provides as follows: 

Applicants who establish to the satisfaction of the 
Court that they are citizens of the United States, of good 
moral character and repute, and possessed of the requi¬ 
site qualifications to represent others in the prepara¬ 
tion and trial of cases, may be admitted to practice 
before the Court. 

All applicants, before being admitted to practice, must 
take a written examination or examinations given by 
the Court; provided, however, that a current certificate 
from the Clerk of the appropriate court, showing that 
the applicant is an attorney-at-law who has been admit¬ 
ted to practice before and is a member in good standing 
of the bar of the Supreme Court of the United States or 
of the highest court of any State or Territory or of the 
District of Columbia, may be accepted in lieu of exam- 
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ination. The Court, before admitting an applicant' to 
practice, may require him to take an oral examination 
in addition to the written examination. Any person 
who has thrice failed a written examination given by |he 
Court shall not thereafter be eligible for admission! to 
practice before the court. 

An application to be filed must be on the form pro¬ 
vided by the Court. Application blanks and other Nec¬ 
essary information will be furnished by the secretary of 
the Court upon request. 

An applicant must be sponsored by at least tljree - 
persons theretofore enrolled to practice before this Court, 
each of whom must send his letter of recommendation 
directly to the Court where it will be treated as a Con¬ 
fidential communication. The sponsor shall state in; his 
letter fully and frankly the extent of his acquaintance 
with the applicant, his opinion of the moral character 
and repute of the applicant, and his opinion of the quali¬ 
fications of the applicant to practice before this Court. 
The Court may in its discretion accept an applicant \Vith 
less than three such sponsors. 

The Court will hold an examination for applicants 
at its offices in Washington. D. C., on the second 
Wednesday in September of each year and at such other 
times and places as it may designate. The Court [will 
notify each applicant, whose application is in ordef, of 
the time and place at which he is to present himself for 
examination, and the applicant must present that ncjtice 
to the examiner as his authority for taking an examina¬ 
tion. An applicant seeking to qualify by examination 
must accompany his application with a fee of $10. 

Corporations and firms will not be admitted or 
recognized. 

Practitioners before this Court shall carry on ^heir 
practice in accordance with the letter and spirit of the 
canons of professional ethics as adopted by the Ameri¬ 
can Bar Association. 

The Court may deny admission to, suspend, or disbar 
any person who in its judgment does not possess the 
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requisite qualifications to represent others, or who is 
lacking in character, integrity, or proper professional 
conduct. No person shall be suspended for more than 
60 days or disbarred until he has been afforded an oppor¬ 
tunity to be heard. A Division may immediately sus¬ 
pend any person for not more than 60 days for contempt 
or misconduct during the course of any proceeding. 

The Court may require any practitioner before it to 
furnish a statement under oath of the terms and cir¬ 
cumstances of his employment in any proceeding. 

SUMMARY OF ARGUMENT 

I 

A. The denial by the Tax Court of appellant's application 
to practice before it is not reviewable by the District Court 
for the District of Columbia in a proceeding of this character, 
which is in the nature of a suit for mandamus. The Tax 
Court's determination that appellant was not qualified to prac¬ 
tice before it was a decision reviewable exclusively by direct 
appeal to this court or to one of the Circuit Courts of Appeal. 
Appellant having neglected to avail himself of the statutory 
method of review is precluded from resorting to mandamus for 
that purpose. 

B. Even if the Tax Court’s denial of appellant’s application 
was not an appealable decision, the court below properly dis¬ 
missed the complaint since the Tax Court's determination that 
appellant does not possess the requisite qualifications to repre¬ 
sent others before it was a judicial determination made pursu¬ 
ant to its inherent power to pass upon the qualifications of 
persons seeking to practice before it and. consequently, may 
not be controlled by mandamus. 

II 

Appellant has not exhausted the administrative remedies 
available to him since he has had at all times the right to take 
another examination under which he may qualify in the opinion 
of the Tax Court for admission to practice before it. 
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If the Tax Court is suable as an entity, it is only in its 
capacity as a quasi-judicial tribunal, subject to the usual rules 
applicable to the review of the actions of such tribunals, in 
which event mandamus will not lie for the reasons stated 
earlier. If this proceeding, however, is regarded as one to 
compel ministerial action by executive officers, it should (lave 
been instituted against the individual judges of the Tax Cburt, 
not against that body as an entity. 

ARGUMENT j* 

I I 

The court below had no jurisdiction to review by mandamus 
the decision of the Tax Court denying appellant’s applica¬ 
tion to practice before it 

A. Denial of appellant’s application by the Tax Court was a decision re- 
viewable exclusively by this Court and by the Circuit Courts of Appeal 

It is elementary that mandamus, an extraordinary remedy, 
may not be resorted to as a mode of review where a statutory 
method of appeal has been prescribed or is available. United 
States v. Duell, 172 U. S. 576,582; In re Atlantic City R. Co .,j 164 
U. S. 633, 635; Ex parte Roe, 234 U. S. 70, 73; Ex parte Riddle, 
255 U. S. 450, 451; Roche v. Evaporated Milk Assoc., 319 If. S. 
21; United States ex rel. Frey v. Robertson, 61 App. D. C. 394, 
63 F. (2d) 457, cert. den. 289 U. S. 741. Prior to the passage of 
the Revenue Act of 1926, there was no statutory method of 
appeal from the decisions of the Tax Court. Recourse Was 
consequently had on several occasions to the various extraor¬ 
dinary remedies through which judicial review can be secured 
in the absence of specific statutory provision therefor. Gold¬ 
smith v. Board oj Tax Appeals, 270 U. S. 117; United States 
ex rel. Dascomb v. Bd. oj Tax Appeals, 56 App. D. C. 392, lp F. 
(2d) 337 In 1926, however direct statutory appeal from the 
Board was provided. Old Colony Tr. Co. v. Comm’r Int. Rpv., 
279 U. S. 716; Helvering v. Montana Life Insurance Go., 
84 F. (2d) 623, (C. C. A. 9). This Court and the Circuit Coiirts 
of Appeal were given “exclusive jurisdiction to review the jde- 

C87326—16-2 
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cisions’ of the Board. Consequently, under the well-settled 
principles referred to above, review of the decisions of the Tax 
Court from which an appeal will lie should no longer be per¬ 
mitted by the nonstatutory methods formerly available. Cf. 
Bd. of Tax Appeals v. United States ex rel. McCandless, 58 
App. D. C. 222.26 F. (2d) 1000, cert. den. 27S U. S. 621; United 
States ex rel. Denholm & McKay Co. v. Bd. of Tax App., 75 
App. D. C. 195, 125 F. (2d) 557; United States ex rel. Lang 
Body Co. v. Bd. of Tax App., 58 App. D. C. 237, 29 F. (2d) 
437. If. then, the ruling of the Tax Court contained in the 
letter of September 26, 1944, denying appellant’s application 
to practice before it is a decision from which an appeal may 
be taken directly to this Court or to one of the Circuit Courts 
of Appeal, it is not reviewable by an action in the nature of 
mandamus instituted in the District Court for the District of 
Columbia. 

That a decision concerning eligibility for bar membership 
is an appealable decision has been recognized wherever the 
question has arisen, most recently in the case of In re Summers, 
325 U. S. 561. In the Summers case petitioner sought a writ 
of certiorari to review an order of the Supreme Court of Illinois 
denying petitioner the right to practice law in that state. The 
Supreme Court divided 5 to 4 on the merits of the question as 
to whether the petitioner could constitutionally be excluded 
from practice in Illinois, but was unanimous in the conclusion 
that the action of the Supreme Court of Illinois, denying peti¬ 
tioner's application for admission, evidenced by a letter ad¬ 
dressed to petitioner, was a judgment in a judicial proceeding 
and hence within the review jurisdiction of the Supreme Court. 

In holding a denial of bar membership to be reviewable on 
direct appeal to an appellate court, the Supreme Court was 
following ancient precedent. As early as 1860, the Court of 
Appeals for New York had come to the same conclusion in a 
closely parallel situation in In re Cooper , 22 N. Y. 67, and the 
Court It—If in 2372 rm ic ec i tg r writ of 
oner a doalal of adafeaton to practice* Bradeall 
w- Ts* 26 taU X3C« 

Aa tha an— or* eaaa aleerljr tbon, the qnection 
of ahether or aot the denial of ea application for 
adalaefoa tc practice 
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before a particular tribunal is a judicial decision reviewable on 
appeal must be determined not by the form of the proceedings 
in which it was entered but by its nature and effect. In con¬ 
cluding that it was a decision subject to review, the Supreme 
Court treated as immaterial the same considerations wl|rich 
appellant urges here against regarding the ruling of September 
26, 1944 as an appealable decision (App. Brief 13-15): that 
'‘the proceedings were not treated as judicial” by the court be¬ 
low-; that “the record is not in the customary form”; that “no 
entry was placed by the Clerk in the file, on a docket, or in a 
judgment roll”; that there were no adversary parties; .that 
the only “act of adjudging * * * is contained in a letter 

addressed to petitioner”; and that petitioner was unable to ob¬ 
tain a record of the proceedings below, making recourse to the 
powers of the reviewing tribunal ancillary to its appellate juris¬ 
diction necessary to secure it. 

The controlling considerations making it a judgment entered 
in a judicial proceeding are that it is a declaration of peti¬ 
tioner’s rights, denying by judicial order “a claim of present 
right to admission to the bar of the State.” 

The same conclusion was reached by closely parallel reason¬ 
ing in In re Cooper, supra. In disposing of the contention that 
no appeal would lie from the denial of an application for admis¬ 
sion to the bar because it was not entered in a judicial proceed¬ 
ing, the court said: 

In regard to attorneys, the constitution confer^ the 
absolute right of admission upon every one possejssing 
the requisite qualifications. The court is called upon 
to determine as to the existence of this right. It being 
ascertained that the applicant possesses the requisite 
qualifications, his admission follows as a legal nec 
It is certainly clear as a general rule, that whenev 
law- confers a right, and authorizes an application! to a 
court of justice to enforce that right, the proceedings 
upon such an application are to be regarded as of a 
judicial nature, and I am unable to perceive anjj' just 
ground upon which the present case can be considered 
as an exception (22 N. Y. at p. 86). 
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Similar analysis of the instant case compels the same re¬ 
sult. Appellant here filed an application for admission to the 
Tax Court, thereby claiming a right to admission to practice 
before that tribunal based upon possession of the necessary 
qualifications. The Tax Court, thus called upon to determine 
the existence of that right, denied it upon consideration of the 
application and accompanying papers by which appellant 
sought to enforce it. This action was a decision in a judicial 
proceeding reviewable upon appeal like all other decisions of 
that court. 

This is the only conclusion consistent with the large body of 
authority holding the act of admitting applicants to practice, 
or disbarring them from it, to be judicial in character and an 
order of admission or removal, a judgment of the court. Ex 
parte Garland, 4 Wall. 333; Ex parte Secombe, 19 How. 9; 
Randall v. Brigham, 7 Wall. 523, 535; Ex parte Robinson, 19 
Wall. 505; In re Cooper, supra; Re Day, 181 Ill. 73 54 N. E. 
646; Ex parte Cashin, 12S Miss. 224, 90 So. 850; 144 A. L. R. 
150, 176. 

The fact that many of the provisions of the Internal Revenue 
Code are unfitted to the review of a decision of this character 
should not nullify the substantive right of appeal. U. S. Elec. 
Motors, Inc. v. Jones, decided by this Court January 21, 1946. 
The awkwardness of the venue provisions should no more be 
considered controlling in determining the existence of that 
right than the other procedural considerations treated as im¬ 
material by the Supreme Court in In re Summers, supra. 

Appellant having had the right to seek review of the Tax 
Court's denial of his application for admission to practice be¬ 
fore it by the statutory appeal provided by the Revenue Act of 
1926. the court below properly held that it was without juris¬ 
diction to review that decision iq this proceeding. 

B. Mandamus will not lie to review a judicial decision which the Tax Court 

had jurisdiction to make 

Even if this Court concludes that the denial of appellant’s 
application to practice was not an appealable decision, it does 
not follow that it is reviewable in this proceeding. Though 
the availability of a statutory appeal precludes resort to man- 
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damus, its unavailability is not equally conclusive of the exist¬ 
ence of a right to that remedy. I. C. C. v. United States ex rel. 
Campbell, 289 U. S. 385; I. C. C. v. Waste Merchants Assqc., 
260 U. S. 32, 35; Re Rice, 155 U. S. 396; Commonwealth v. The 
Judges, 1 S & R (Pa.) 187. 

Since, for the reasons stated earlier in this brief (supra, 
pp. 8-10), the action of the Tax Court in denying appellant’s ap¬ 
plication to practice was judicial in character, made pursuani to 
its acknowledged right to pass on the qualifications of persons 
seeking to appear before it ( Goldsmith v. Board oj Tax Appends, 
270 U. S. 117), mandamus will not lie to review the Court’s con¬ 
clusion. Ex parte Secombe, 19 How. 9; Commonwealth v. ^he 
Judges, supra. That writ, It is well settled, may be used by 
a superior court only to limit or compel the assumption of juris¬ 
diction by an inferior tribunal, not to control its exercise. I[ C. 

| 

C. v. United States ex rel. Campbell, supra; Ex parte Morgan, 
114 U. S. 174, 175; Riverside Oil Co. v. Hitchock, 190 U. S. 316 
Comm, oj Patents v. Whitely, 4 Wall. 522; Bd. of Tax Appeals 
v. United States ex rel, Shults Bread Co., 59 App. D. C. 161, 
37 F. (2d) 442, cert. den. 281 U. S. 731; Donner Steel C<j>. v. 
I. C. C., 52 A/>p. D. C. 321. 285 Fed. 955; Hammond v. Hull,, 76 
App. D. C. 301, 131 F. (2d) 23, cert. den. 318 U S. 777. jThe 
right of a superior court to review the action of an inferior tribu¬ 
nal in admitting persons to practice before it or deposing them 
from their office is limited to determining whether or not such 
action lay within the lower court’s jurisdiction. Ex parte Brad¬ 
ley, 7 Wall. 364; Ex parte Robinson, 19 Wall. 505; Ex parte 
Burr, 9 Wheat. 529. Once it has concluded that it did, the! su¬ 
perior court will not seek by mandamus to interfere with the 
inferior tribunals’ control over persons practicing befor^ it. 
Ex parte Wall, 107 U. S.. 265; Commonwealth v. The Judges, 
supra. 

The decision in Goldsmith v. Board oj Tax Appeals, 270 ijj. S. 
117, is not to the contrary. The Supreme Court in that pase 
affirmed the decision of this court, refusing a writ of mandabius 
to compel the Board of Tax Appeals to admit petitioner to prac¬ 
tice before it. That Court, after affirming the right of the 
Board to establish rules governing the admission of persons to 
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practice before it, held that petitioner failed to exhaust the ad¬ 
ministrative remedies available to him and until he had done 
so, “he could not appeal to the courts for any remedy and cer¬ 
tainly not for mandamus to compel enrollment.” • 

Since the decision in this case, the Board of Tax Appeals has 
evolved from an advisory agency of limited powers to the pres¬ 
ent Tax Court which possesses most of the characteristics of a 
legislative court. Direct judicial appeal from its decisions is 
now available; judicial review is limited; its members are 
known as judges and their salary has been increased and their 
tenure lengthened. Dobson v. Comm’r., 320 U. S. 489, 496- 
499. As presently constituted, the Tax Court more nearly per¬ 
tains to the judicial than to the executive department. It thus 
comes squarely within the principle referred to above, that 
while mandamus will issue to direct the performance by execu¬ 
tive officers of ministerial duties, it will not lie to control an in¬ 
ferior tribunal acting within its jurisdiction. 

The Tax Court, pursuant to its inherent power to pass upon 
the qualifications of persons seeking to practice before it, has 
determined, after consideration of appellant’s application, the 
papers submitted therewith and responses submitted by him 
to the questions contained in the examination prepared by that 
court to test the qualifications of applicants seeking to practice 
before it, that appellant is not qualified. This decision, being 
judicial in character, may not be controlled by mandamus and 
the Tax Court may not be compelled to admit appellant con¬ 
trary to its opinion of his qualifications. 

Any other conclusion would permit the District Court to 
substitute its judgment for that of the Tax Court as to the 
qualification of persons seeking to practice before the latter 
body. 

II 

Appellant’s right to take another examination forecloses 

mandamus 

Even if this court, despite the reasons urged above, should 
be of the opinion that the action of the Tax Court in denying 
appellant’s application to practice before it can be properly 
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reviewed by way of mandamus, it should deny the relief re¬ 
quested because of the fact that until appellant has taken the 
third examination which the Tax Court is willing to give hiin, 
he has not exhausted his administrative remedies. Goldsmith 
v. U. S. Bd. of TaxApp., 270 U. S. 117,123; Tunstoll v. Brother¬ 
hood, 323 U. S. 210, 213; Hammond v. Hull, 131 F. (2) 23, 
25 cert. den. 318 U. S. 777 and authorities there, cited. jEn 
U. S. v. Hawley, 50 App. D. C. 137, 269 Fed. 479, an ajp- 
plicant for a dental certificate requested a writ of mandamjus 
commanding the Board of Dental Examiners to issue a certifi¬ 
cate authorizing him to practice in the District. He had twjce 
failed the examination given by the Board but the Board was 
willing to give him another examination. He declined to sib- 
mit to examination, claiming that he had not failed the prior 
examinations, but that the Board had fraudulently refused to 
license him and he offered to prove to the court his qualifica¬ 
tions to practice dentistry. This court affirmed the decision 
of the court below denying the application for the writ, saying: 

The board is ready and willing to give him another 
examination. If he takes it, he may succeed. He l^as 
open to him, therefore, a means by which he may obtain 
what he says he is entitled to. without resort to man¬ 
damus. It is well settled that the courts will not send 
forth the extraordinary writ of mandamus, unless there 
is no other adequate remedy at hand. 

It is not disputed and the rules of the Tax Court show that 
the appellant is free to take another examination. If the Ire- 
suits of that examination satisfy the Tax Court that hej is 
qualified to practice before it, he will have secured precisely 
the relief he now requests. For no other reason, then, the 
court below properly dismissed the petition. 

hi ! 

The Tax Court is not suable as an entity 

This action was brought against the Tax Court as an entjity 
and not against the individual members thereof. The motion 
to dismiss, granted below, -was predicated in part on the groqnd 
that the court as a part of the executive department was hot 
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subject to suit without the explicit consent of Congress and 
that no consent had been given to an action of this character, 
cf. Appalachian Elec. P. Co. v. Smith, 67 F. (2) 481 (C. C. A. 4), 
cert. den. 291 U. S. 674. 

It is recognized, however, that the courts have often enter¬ 
tained suits in the nature of mandamus, prohibition and quo 
warranto, brought against judicial and quasi-judicial tribunals 
as a means of providing juricial review where no statutory- 
method had been prescribed, and that actions of this character 
are ordinarily directed against the tribunal as a body, rather 
than the individual officers thereof. See for example, Am. 
Chain & Cable Co. v. F. T. C., 142 F. (2) 909, (C. C. A. 4. Man¬ 
damus under such circumstances is merely a non-statutory 
method of reviewing the action of an inferior tribunal. If this 
case is considered as falling within this classification, the Gov¬ 
ernment concedes that it was properly brought against the Tax 
Court as an entity, but submits that in that event i is clear, 
beyond doubt, that for the reasons given in Points I and II, 
mandamus will not lie. 

If this action is deemed, however, to be one falling within 
the original jurisdiction of the court below to compel or review' 
action by executive officers of the United States and not one 
in the nature of appellate jurisdiction seeking review by a 
superior tribunal of the decision of an inferior court, it should 
have been brought against the judges individually. It is well 
settled that actions against executive officers are personal in 
character and must be directed to the executive officer who 
has failed to perform the duties required of him by statute. 
U. S. v. Boutwell. 17 Wall 604; Ex parte Rowland, 104 U. S. 
604; cf. Hollister v. Judges Lucas County District Court, 80 
Ohio St. 201. 

There is nothing in the rule that actions brought against a 
board do not abate by reason of changes in its personnel that 
affects the necessity for suing the individual members thereof 
personally. That rule merely acts to permit substitution of 
parties rather than forcing the complete abandonment of the 
action. In Goldsmith v. Bd. of Tax App., 270 U. S. 117. the 


members of the court, though sued as a body, answered in their 
individual capacities and the Supreme Court in its opinion 
noted this fact. (270 U. S. 117, 120). If this court should, 
therefore, conclude, contrary to the Government’s argument, 
that the admission of appellant to practice before the Tax Court 
is a ministerial act which can be compelled by mandamus under 
the original jurisdiction of the court below to issue such writs 
to executive officers of the Government, this proceeding vfas 
properly dismissed on the ground that it should have belen 
brought against the members of the Tax Court in their In¬ 
dividual capacities. 

CONCLUSION 

It is respectfully submitted that the judgment below should 
be affirmed. 

John F. Son nett, 
Assistant Attorney Generali 
Edward M. Curran, 

United States Attorney j. 

Of counsel: 


J. Francis Hayden, 

Special Assistant to the Attorney General. 
Cecelia H. Goetz, 

Attorney, Department of Justice. 
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APPELLANT’S REPLY BRIEF. 


I. 

Jurisdiction of the District Court. 

Appellee contends that the refusal of appellant’s appli¬ 
cation for the right to appear before the Tax Court for 
taxpayers is a decision reviewable only by this Court, and, 
in the alternative, if this position is untenable, then it 
must be held that if the Tax Court had jurisdiction of the 
subject of admissions, the action on appellant’s application 
is final and not the subject of review in any tribunal] 

Appellant insists that neither of these propositions can 
be sustained. Federal Courts of plenary jurisdiction are 
authorized by Article III, Section 1 of the Federal Con¬ 
stitution. Section 24 of the Judicial Code (28 U. S. C. A. 


— 2 — 


41) and Title 17, Section 101 of the District of Columbia 
Code are expressions of this power. The statute creating 
the Tax Court provides for representation on behalf of 
the taxpayer (26 U. S. C. A. 1116), and it also provides 
as follows (56 Stat. 957, Section 504(b); note following 
26 U. S. C. A. 1100): 

“No qualified person shall be denied admission to 
practice before such court because of his failure to 
be a member of any profession or calling.” 

The denial of the application of a qualified person to 
practice before the Court gives him a legal right to re¬ 
dress. (Re Summers, 325 U. S. 561, 65 S. Ct. 1307, 89 
L. Ed. 1795.) 

It was for this relief that we appealed to the District 
Court in this action. This relief was denied by that 
Court on the ground that a review must be sought of the 
action of the Tax Court by direct appeal to this Court 
from the order. (26 U. S. C. A. 1141.) This contention 
ignores the fact that the decisions and conclusions of the 
Tax Court reviewable by appeal to this Court are strictly 
limited to decisions in a controversy between a taxpayer 
and the United States Commissioner of Internal Revenue. 

The appellate jurisdiction of this Court is further 
limited to cases where a deficiency assessment has been 
made by the Commissioner against the complaining tax¬ 
payer. Nothing is more clear than that this is the sole 
purpose of the legislation setting up the Tax Court as a 
tribunal. The acts of the Tax Court in all other capacities 


are subject to the general jurisdiction of the Courts and 
the usual modes of relief where the rights of the litigant 
have been denied him. 

Appellee cites no case in support of its contention on 
this point. The cases cited by appellant in his Opening 
Brief, pages 12-18, remain controlling on this subject. 
A still more recent case defining the jurisdiction of the 
Tax Court is John Kelley Co. v. Commissioner of in:. 

Rev., 66 S. Ct. 299, . U. S., 90 L. Ed. Adv. Op. 

260, where the Court said: 

“The Tax Court was originally established to 
‘secure an impartial and disinterested determination 
of the issues involved.’ so that the taxpayer and the 
Government would have an independent review of 
the position of either on tax demands before payment 
of the tax or foreclosure of an asserted deficiency.” 

As for the contention that no method of redress exists 
for the enforcement of the right capriciously or arbitrarily 
denied a citizen by the Tax Court. little need be said in 
reply. When did this institution reach the statute and 
dignity of inviolability? The Tax Court is not ever, a 
Court in many of its functions. Suppose a lower court 
of our judicial system was given the exclusive right to 
admit applicants to practice law. and. suppose further, that 
no method of review existed for arbitrary denials of 
applications to it, could it be said that a higher court 
could afford no relief? 

A principle similar to the one underlying the above 
assumptions has been frequently announced by our Courts. 


/ 
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That rule is that if the abuse of discretion is clear, relief 
may be granted. (7 C. J. S Sec. 12, p. 719, citing the 
following cases: 

In re Mash, 39 Cal. App. 548, 179 Pac. 897; 

In re Keenan, 47 N. E. (2d) 12, 313 Mass. 186; 

In re Hughey, 156 P. (2d) 733. 

If relief would be granted to an applicant to practice 
law, why not relief where the application is to practice 
before an institution of lesser dignity? Implied, if not 
actually decided, in favor of the applicant, was the deci¬ 
sion of the Supreme Court of the United States in Gold¬ 
smith v. U. S. Board of Tax Appeals, 270 U. S. 117, 46 
S. Ct. 215. 

II. 

Appellant’s Alleged Right to Take Another Examina¬ 
tion Does Not Deprive Him of Mandatory Relief. 

Appellee contends that if mandamus is a proper remedy, 
that appellant should be denied relief herein because he 
has not exhausted the administrative remedy of taking a 
third examination. There is no merit in this contention. 

The Statute creating the Board of Tax Appeals, now 
the Tax Court, and defining its jurisdiction and powers, 
makes no provision whatever for the so-called adminis¬ 
trative remedy of a third examination. Indeed, the Statute 
makes no provision whatever as to the qualifications of 
persons who may seek admission to practice before the 
Court or as to the manner in which applicants may be 
admitted. It provides only in this respect that: 

“No qualified person shall be denied admission to 
practice before such court because of his failure to 
be a member of any profession or calling.” 


Moreover, the rules of the Tax Court make no pro¬ 
vision for the alleged administrative remedy of a third 
examination even if it be assumed that the Court had such 
power. Rule 2 of the Tax Court in this behalf provides: 

“Any person who has thrice failed a written ex¬ 
amination given by the court shall not thereafter be 
eligible for admission to practice before the court.” 

The rule of exhaustion of administrative remedies does 
not contemplate that a person shall repeatedly present to 
the administrative body his claim, whether based upon a 
property or a money right or the right to practice. To 
hold otherwise would be to reduce exhaustion of remedies 
to an absurdity. If it be assumed that the Tax Court has 
power to require a third examination as a prerequisite to 
the enforcement of the right to practice, it would also 
have power to provide that an applicant shall stand five, 
ten or more examinations before he could resort to legal 
proceedings to enforce a right denied him whether justly 
or unjustly. The very assertion of such a power carries 
with it its own refutation. 

Appellant resorted to the only administrative remedy 
required of him by law in asking that the Tax Court 
review his examination. He asserted that he had made 
passing grades and thereby challenged the correctness of 
the Court’s denial of his admission to practice. Having 
exhausted this remedy, appellant was in a position to seek 
mandatory relief from the District Court. 


m. 

Is the Tax Court, as an Entity, Immune From Suit? 

Appellee’s discussion of the above question is a partial 
concession that the answer is no. The admission is that 
it is suable where the relief prayed for is in the nature 
of a review of an alleged erroneous decision by it. But, 
if the original jurisdiction of the District Court is sought 
to coerce this inferior tribunal and compel it to make a 
certain decision, the writ must be directed against the 
Judges of the Tax Court as individuals. 

No such distinction exists in the law. Mandamus is 
always a writ to compel action. It is never used as a 
writ of error. The writ is coercive in its nature and is 
sought in the present action to compel a decision by this 
inferior tribunal where, by arbitrary and capricious action 
amounting to an abuse of discretion, it has taken away 
the legal right of a citizen. 

The appellee cites the cases of United States v. Bourt- 
well, 17 Wall. 604; Ex parte Rowland, 104 U. S. 604, in 
support of the theory above discussed. These cases are 
only a few of the numerous similar cases that might be 
cited. These cases refer to situations only where a mini¬ 
sterial officer is sued to compel a specific personal act, 
such as a case against the Secretary of the Treasury or 
Commissioner of Patents to compel him personally to do 
a certain thing. Such actions do follow the person of the 
officer, and, if he dies or resigns, the action abates. 



But, this is far from being the situation before the 
Court. Here we are complaining of the arbitrary abuse 
of discretion committed by a permanent and continuing 
institution, to wit: an independent agency set up by 
law in the Executive Department of the Government. ! \Ye 
are complaining of an act by it on the ground that it has 
abused its discretion and we seek to compel action by this 
agency, as such, and the duty of the individual Judges, as 
persons, is in no way involved. The cases cited by appel¬ 
lant at pages 6 to 10, inclusive, of his opening brief 1 re¬ 
main the guiding rules of law applicable to this case. 

Conclusion. 

Appellant respectfully urges that the complaint in this 
case discloses grounds for relief and that he is entitled 
to an opportunity to sustain these allegations and to that 
end he is entitled to a reversal of the judgment and ofder 
of the Court below with directions to reinstate the cause. 

Respectfully submitted, 

John W. Preston and 
Keith L. Seegmiller, 

By John W. Preston, 

Attorneys for Appellant. 


